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OPI NI ON OF THE COURT
PER CURI AM

Jose Texido [“Texido” or “appellant”] was convicted of the
ki dnapi ng and rape of a 5-year-old girl pursuant to V.I. CODE ANN.,

tit. 14 88 1700, 1052. He raises the follow ng i ssues on appeal:

1 The Honorabl e Verne A Hodge retired as Presiding Judge of the
Territorial Court on Novenber 6, 1999.
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1) whet her appellant’s constitutional right to confront w tnesses
was violated when the trial court denied appellant’s request to
cross-exam nati on a wi tness about that w tness’ enploynent history
for the purpose of showi ng bias or notive to testify falsely; and
2) whether there was sufficient evidence for a finding of guilt.

For the follow ng reasons, the conviction will be affirned.

FACTS AND PROCEDURAL HI STORY

A 5-year-old girl [“J.D.” or “victin] was wal ki ng hone after
getting off the school bus at the Canpo Rico shanty on March 25,
1996 when she was approached by a man in a gray car who allegedly
identified hinself as a police officer. (Suppl enental Appendi x
[ “Supp. App.”] at 7.) J.D. got into the car after the man told her
he woul d take her hone. Thereafter, the man drove her to the Sandy
Poi nt Beach area where he raped, sodom zed and then left her.

J.D. was discovered by Edith Soto [“Soto”] sonetine before
4:45 p.m as she wal ked t hrough a near by nei ghborhood. Upon bei ng
questioned by Soto regarding her destination, J.D. stated that she
was on her way hone. Soto was concerned that the child appeared
confused and asked her niece, Victoria, to watch where the child
was headed. After being told that the J.D. had wal ked i nto a yard,
Soto then left for a walk wth her neighbor, Dawn Thonas

[“Thomas”]. Later, however, J.D. returned to the area near the
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Sot o home where Victoria questioned her and, noticing her apparent
di sorientation, decided to take J.D. in. As Victoria and J.D.
wal ked toward Victoria s honme, Victoria noticed blood on the back
of the girl’s pants and bl ouse. Upon questioning, J.D. then
revealed to Victoria that she had been raped. (Joint Appendi x of
Brief for Appellant [“J. A "] at 130-31.)

Upon returning fromtheir wal k, Soto and Thomas | earned t hat
J.D. had been raped and that she had identified her assailant as a
white man with white and bl ack hair. (ld. at 131.) The wonen
recall ed that during their walk not far fromthe Sandy Poi nt Beach
area, a man fitting that description had driven al ongsi de t he group
inagrayish/bluishcar for several mnutes attenpting totalk with
them Thomas, a police dispatcher and comon-law w fe of Police
Sgt. Victor Mercado [“Mercado”], had recogni zed the nan as one who
had been arrested several days earlier and reported that to Mercado
when he arrived. After getting the date and time of the prior
arrest from Thomas, Mercado went to police headquarters to get a
phot ograph. Mercado recogni zed the nman as one whom he had known
for three to four years and notified the investigators assigned to
t he case.

Investigators conpiled a photographic array of Si X
i ndi viduals, including appellant. Detective Laurie Hodge

[ “Hodge”], who was not privy to any information regardi ng potenti a
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suspects or identifying features, visited J.D. at the hospita
about 10:25 p.m on the night of the incident and showed her the
phot ogr aphs. J.D. selected Texido from the photographic array.
J.D. was admtted to the Juan Luis Hospital for four days after a
medi cal exam nation revealed injuries to the vaginal and rectal
areas. Soto and Thomas were al so shown the phot ographic array and
bot h sel ected Texi do’s photograph as representing the man who had
followed them in the Sandy Point area earlier that day. J.D
testified at trial and made an in-court identification of appell ant
as the person who attacked her. (ld. at 13-14, 19-20.) Defense
counsel, not the prosecutor, brought out on cross-exam nation of
J.D. that she had selected Texido' s photograph from a group of
pi ctures shown to her by Detective Hodge. (See id. at 21, 31-32.)
Hodge later confirmed that J.D. had selected Texido from the
phot ographi ¢ array and that she had asked J.D. “to show ne which
one was the man that hurt her.” (Id. at 211, 236, 241.)

Mercado | ater volunteered to show the investigating officers
where Texido l|ived and acconpanied them to execute an arrest
warrant the norning after the incident. However, Texido was found
and arrested at a gas station. After the arrest, Mercado
acconpani ed Hodge to Texido's hone to |ocate the car in question.
Mer cado sai d he got cl ose enough to the vehicle to peer inside, but

testified that he |l eft before the search was conducted. The area
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was secured by Police Sergeant Berkel before the search to preserve
the integrity of any evidence there. (Supp. App. at 148.)

A search of the honme and car was conducted pursuant to a
search warrant. Oficers gained access to the |locked car with a
key provided by appellant’s landlord, and several itens were
recovered from the vehicle: napki ns spotted with blood on the
floor of the passenger’s side; a white hair accessory containing
sand and twigs in the mddle of the front seat; blood stains on the
front seat. (J.A at 215-17.) The blood found in the car matched
the victinms. (Supp. App. at 116.) J.D. later escorted police to
the Sandy Point area where she had been victinm zed, and there
pol i ce di scover ed napki ns containing the J.D.” s bl ood. (Supp. App.
at 104, 118; J.A at 287.) Scientific analysis by the FBI
| aboratory showed no trace of bl ood, senmen or other nmaterial from
appellant. (J.A at 288-300.)

Appellant’s initial trial resulted in a hung jury. He was
retried and convicted of the crines charged in this case, and this

appeal foll owed.

DI SCUSSI ON
A. Jurisdiction and Standards of Revi ew

This Court has appellate jurisdiction pursuant to 4 V.1.C. 8

33 and Virgin Islands Rule of Appellate Procedure 5(b). A review
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of the sufficiency of record to support the convictions is plenary.
Charleswell v. Gov't of the Virgin Islands, 167 F.R D. 674, 678
(D.V.1. App. Div. 1996). Adm ssion of evidence and testinony under
the federal rules is discretionary and is reviewed for abuse of
discretion. United States v. Furst, 886 F.2d 558, 571 (3d Gr.
1989); Rivera v. Govt. of Virgin Islands, 635 F.Supp. 795, 798
(D.V.I. App. 1986). Even if such abuse of discretion is found,
reversal is not warranted if the error was harnl ess. CGovernnent of
Virgin Islands v. Toto, 529 F.2d 278, 284 (3d Cir. 1976).

B. Trial Court Did Not Abuse Its Discretion in Limting
Cross- Exam nation of a Police Wtness

Appel lant urges this Court to find that his constitutional
right to confront wtnesses was violated when the trial court
limted cross-exam nation of his police witness. Courts recognize
the need to accord defendants particularly wide latitude in
presenting evidence tending to show bias of a wtness. Uni t ed
States v. Abel, 469 U S. 45, 50 (1984); Davis v. Alaska, 415 U S
308, 316 (1974). However, this right is not unbridled. Delaware
v. Van Arsdall, 475 U S. 673, 678-79 (1986). 1In United States v.
Joseph, the Court stated that

When a defendant clainms there was a constitutionally

i nproper deni al of the opportunity to i npeach a w tness,

the court nust subject the damaging potential of the

cross-exam nation to the reasonabl e doubt test. Several

factors are considered in determining if the error is
harm ess: 1) inportance of the witness' testinony in the
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prosecution's case; 2) whether the testinony was

cumul ative; 3) presence or absence of corroborating or

contradictory evi dence; 4) t he ext ent of

cross-exam nati on otherwi se permtted; and 5) the overall

strength of the prosecution's case.
27 V. 1. 273, 279 (D.V.1. 1992). Moreover, when cunul ati ve evi dence
proves guilt or where the evidence in question is uninportant in
relation to the rest of the evidence considered at trial, errors
have been found harm ess. Id. (citing Yates v. Evatt, 500 U S.
391, 403 (1991); Harrington v. California, 395 U S. 250, 254
(1969)) .

The determ nation to admt such evidence or the extent to
whi ch cross-examnation is allowed is subject to the broad
di scretion of the trial court after balancing the probative val ue
and t he danger of undue prejudi ce or confusion of the i ssues. FebD.
R Evip. 403, 611; Govt. of the Virgin Islands v. Dowing, 855 F. 2d
114, 120, aff’'d 493 U S. 342 (1990). Thus, the Confrontation
Cl ause? only guar ant ees “an opportunity for effective
cross-exam nation, not cross-examnation that is effective in
what ever way, and to whatever extent, the defense mght wsh."

Del aware v. Fensterer, 474 U. S. 15, 20 (1985); Douglas v. Onens, 50

F.3d 1226, 1230 (3d Cir. 1995).

2 The confrontation clause of the Sixth Amendrment is nade applicable

to the Virgin Islands by Section 3 of the Revised Organic Act of 1954.

Revi sed Organic Act of 1954, § 3, 48 U.S.C. § 1561, reprinted in V.I. Cope
AnN., Historical Docunents, Organic Acts, and the U S. Constitution at 86-88
(1995 & Supp. 1999) (preceding V.I. Cope Ann. tit. 1).



Gov't of the Virgin Islands v. Texido
D.C. Crim App. No. 1998/030

pi nion of the Court

Page 8

Texido’s central argument surrounds adm nistrative charges
filed against Mercado nine years earlier in 1988. After the
government failed to substantiate the charges, an arbitrator
reinstated Mercado to his job. Appel l ant argues that this
i nformati on was crucial to i npeach Mercado to show a basis for bias
or notive to franme appellant and plant evidence found in
appel lant’s car. Appellant also attenpted to delve into Mercado’ s
job as an undercover drug agent in 1977, arguing that this was
probative of the witness’ truthful ness. The basis for appellant’s
confrontation claim is that Mrcado was a key wtness in
identifying Texido based on his wife's initial information and
showed a great deal of interest in the identification and
appr ehensi on of appellant, although off-duty at the tine.

Evi dence of specific instances of conduct, while generally
i nadm ssi ble to show propensity, nmay be admtted, if probative of
trut hful ness or untruthful ness, subject to the court’s discretion.
FED. R EviD. 608(b). However, because of the great potential for
abuse, such evidence is generally disfavored unl ess there has been
a conviction for acts of dishonesty and a determi nation that the
probative value is not outweighed by the danger of unfair
prej udi ce, confusion of issues, msleadingthe jury, harassnent and

undue enbarrassnent of the witness. Feb. R Ewvip. 608(b), advisory

commttee’'s note; Fep. R Evip. 403, 611; see al so Dowing, 855 F.2d
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at 120.

The trial judge precluded the defense fromeliciting testinony
about the admnistrative charges, or Mercado’ s undercover job
because the appellant failed to provide any basis for his
al | egati ons of evidence tanpering by Mercado and failed to indicate
that the exam nation, if allowed, would elicit such information.
The court, therefore, found that there was no probative value in
t he unsubstanti at ed charges, for which there was no conviction, and
no relevance in his past position as a drug agent. (See J.A. at
187-88, 191, 195-96.) The trial court acted properly within its
di scretion in limting such exam nati on.

Several courts have had occasion to wei gh i ssues anal ogous to
t hose now before the Court.® This circuit has upheld limtations
on the cross-exanination of an attorney w tness regarding his own
drug use and the fact that he was then the target of a crimna

investigation and could benefit from a deal wth prosecutors

3 See United States v. Collins, 90 F.3d 1420, 1429 (9" Cir. 1996)
(refusing cross-exani nation of a governnent w tness regardi ng the w tness
drug dealing and |ies about a police action against hi mwhere defendant’s
attorney failed to provide a “threshold | evel of evidence” to show that the
information to be elicited wuld establish bias and failed to show how
wi tness’ alleged acts were even connected with the case) (conparing United
States v. Ray, 731 F.2d 1361, 1364 (9" Cir.1984) (holding that the court
abused its discretion in disallow ng cross-exanination of the witness’ drug
deal i ng, where such conduct could have resulted in biased testinony)); United
States v. Qualls, 500 F.2d 1238, 1239 (8" Cir. 1974) (upholding a drug
conviction where the trial court prohibited cross-exam nati on of four
governnent narcotic agents regarding the fact that they were, at the tine of
the case, suspended fromtheir jobs on charges arising in separate nmatters.
The defense argued that such disciplinary actions were rel evant to show bias
stemm ng fromthe personal stake the agents nay have had in their testinony.).
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United States v. Casoni, 950 F.2d 893, 919 (3d Cir. 1991). The
Court held there was no abuse of discretion in preventing the
cross-exam nation into an unrelated crimnal investigation. 1d.
For courts to allowthis type of cross-exam nation, there nust
be some nexus between the act and the issue on trial, the
def endant, and the increased likelihood that the w tness would be
bi ased or notivated to testify falsely.* 1n Douglas v. Onens, the
Court of Appeals for the Third Crcuit reversed a |ower court
judgnment agai nst prison guards accused of using excessive force
because the trial judge precluded cross-exam nation of a forner
prison guard regarding his term nation for involvenent with rioting
I nmates and his refusal to cooperate in an investigation against
those inmates. See 50 F.3d 1226, 1232 (3d Cr 1995). The Dougl as
court found that the inquiry into term nation was properly rel ated

to bias or notive. See id.®

4 See United States v. R os-Ruiz, 579 F.2d 670, 673 (1t Cir. 1978)
(adm ssi on of evidence regardi ng suspensions of police wtnesses for unrel ated
cases of excessive force upheld where the witnesses testified that the
defendant’s fellow police officers had not used excessive force). In
bal anci ng the probative value of the evidence in favor of adm ssion, the court
consi dered several factors: the absence of any dispute that the prior
m sconduct had actually occurred or, at |east, that the witnesses were
puni shed for it; the identical nature of the misconduct to that for which the
def endant was on trial; the fact that the wi tness and def endant were brother
police officers; and whether the nmanner in which the evidence was presented
limted its prejudicial inpact. 1d. at 674.

5 Conpare United States v. Davis, 1999 W 504702, at *23, 25 (3d
Cir. 1999) (adm ssion of cross-exam nation of police defendant on earlier
di sciplinary action for same conduct held error because of great prejudicia
effect; cross-exanination on other, unrelated m sconduct probative of

(conti nued. ..)
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The facts in this case present no basis for a finding of
potential bias stenmng from Mercado’'s previous job as an
under cover agent nor the departnental charges which were dism ssed
as unsubstanti at ed. Appel lant urges this Court to find the
necessary nexus fromthe follow ng facts: Mercado’s wi fe was anong
the first individuals to identify Texido in the area; Mercado took
theinitiative, while off-duty, to aidinidentifying appellant and
showi ng investigators where appellant lived for the purpose of
executing arrest and search warrants; and Mercado is of Puerto
Ri can descent, and therefore, biased agai nst Texi do, a Cuban. (See
J.A at 179-80.) Appellant also urges this Court to find bias in
the fact that Mercado was an undercover drug agent in 1977; and
that J.D.’s blood was stored in a refrigerator at the police
departnent until being shipped to the FBI for forensic tests
al t hough evidence adduced at trial showed no tanpering with the
integrity of the evidence seal. (See id. at 259-262, 293.) W
agree with the trial court that there is no basis for Texido’ s
assertions that Mercado had a notive to plant evidence. This Court
cannot find that the trial judge abused his discretion in finding

nei t her rel evance nor probative value in the information appel | ant

°(...continued)
trut hful ness for which there had been departnental convictions held not error)
(citing Deary v. City of doucester, 9 F.3d 191 (1st Cr. 1993) (hol ding that
questions regarding disciplinary action against police wtness for
unt rut hf ul ness were appropriate under Rule 608(b)).



Gov't of the Virgin Islands v. Texido
D.C. Crim App. No. 1998/030

pi nion of the Court

Page 12

sought to elicit from Mercado at trial

C. Evi dence was Sufficient for a Finding of Guilt

Appel | ant asserts that the governnent presented no substantive
evi dence on which the jury could find guilt beyond a reasonable
doubt, suggesting for the first time that the photographic
identification by J.D. was procedurally flawed. He al so clains
that the governnment did not “adequately dispel” the possibility of
athird-party culprit or the possibility that evidence could have
been planted in his vehicle.® W reject this challenge to the
sufficiency of the evidence.

In reviewing a sufficiency challenge, the Appellate Division
must determne if there was sufficient evidence presented at trial
whi ch, when viewed in a light nost favorable to the governnent,
woul d all ow a reasonable jury to infer guilt. See FeEbp. R Crm P.
29(a); Charleswell, 167 F.R D. at 678; United States v. Carr, 25
F.3d 1194, 1201, 1203 (3d Cir. 1994). Gving the governnent the
benefit of all reasonable inferences to be made therefrom the
evi dence was nore than sufficient for a reasonable jury to find

appel l ant guilty beyond a reasonabl e doubt. The weight ultimtely

6Since a police tape recording of the photo identification
session with J.D. was not admtted into evidence after the
government withdrew it when appellant objected to its adm ssion
(see Supp. App. at 89-90), we reject the Texido' s additional
suggestion that this recording inpinged upon his right to
confrontation.
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given to the evidence was a matter properly left to the jury.

J.D. identified appellant in court at trial as the person who
attacked her. Detective Hodge visited J.D. at the hospital |ater
on the night of the rape and testified that J.D. selected Texido
from the photo array. O her testinony confirmed that J.D. had
described her assailant as a white man with white and bl ack hair
who had taken her to Sandy Point Beach in a gray car in which he
assaul ted her and then left her at the beach. Wtnesses Soto and
Thomas testified that Texi do had driven al ongsi de themearlier that
day i n a grayi sh/ bl ui sh car near Sandy Poi nt Beach and had tried to
talk to them Texido's car fit the description given by w tnesses
and the victim Mst inportantly, the police found one of J.D.’s
hair accessories in appellant's car, and her blood on the seat of
the car and on napkins in the car. Furthernore, Texido has
provi ded absol utely no evidence to support his suggestion that the
evidence was planted. Despite appellant's attenpt to shift
responsibility to a friend who bore no resenbl ance to the man J. D.
described, the police considered the possibility of another
cul prit. After an investigation in which the police questioned
Texido’s friend, all other suspects were elimnated.

Appel I ant did not challenge J.D."s in-court identification or
J.D."s pre-trial photoidentification, including Detective Hodge’s

testinony that she told J.D. "to show ne whi ch one was the man t hat
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hurt her." Texido thus gave the trial judge no opportunity to
exam ne the identification. Rather, he first raised the issue of
pre-trial identification procedures in his appellate brief, and
then only tangentially in the context of sufficiency of the
evi dence. Accordi ngly, we review the pre-trial phot o
identification only for plain error under Rule 52(b) of the Federal
Rul es of Crimnal Procedure. Having reviewed the record, we can
find no error, let alone a "clear or obvious . . . error [that]
must have affected substantial rights of the [appellant]."” See
Brown v. Government of the Virgin Islands, Crim No. 1995-066, 1998
WL 959655, at *4 (D.V.I. App. Div. Dec. 17, 1998); see al so Sanchez
v. Governnment of the Virgin Islands, 34 V.I. 105, 109, 921 F. Supp.
297, 300 (D.V.I. App. Div. 1996) (plain errors are those which
"seriously affect the fairness, integrity, or public reputation of
judicial proceedings" and are "sure to have had an wunfair
"prejudicial inpact'").

W have recently pointed out that a pre-trial identification
first nust be shown to have been conducted in an unnecessarily
suggestive manner before we consider whether the police violated
t he defendant's due process rights. See Lewis v. Governnent of the
Virgin Islands, 77 F.Supp.2d 681, 685 (D.V.lI. App. Div. 1999)
(observation day after rape by victi mof suspect arranged by police

to appear inadvertent "was not so inherently unfair or
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i mperm ssi bly suggestive as to create a substantial |ikelihood of
irreparable msidentification.").” Appellant's bare suggestion
here that the photographs in the array were dissimlar is countered
by the testinony at trial that the photographs depicted persons
with simlarly light conplexion and hair. Li kewi se, Detective
Hodge' s request that J.D. tell her "who was the man that hurt her”
was not unnecessarily suggestive. See CGovernnent of the Virgin
Islands v. Riley, 973 F.2d 224, 225, 228 (3d Gr. 1992) (affirmng
trial court's adm ssion of photo identification by nurder victims
3-year-old son made after detective asked himto identify the man
who "shot his Daddy" follow ng a cl early suggestive show up through
a one-way mrror). The possibility that a photograph of a suspect
was present in an array is inherent in all pre-trial photo
identifications. See Brayboy v. Scully, 695 F.2d 62, 65 (2d Cr.
1982) ("[Witnesses to a crinme always know they are view ng photo
arrays and |ine-ups in order to make a possible identification.").
At worst, Detective Hodge's conment merely suggested the obvious.

Even if we were to assune that the array was suggestive and

‘See Stovall v. Denno, 388 U S. 293, 301-02 (1967) (pre-
trial identification conducted in an "unnecessarily suggestive
[ manner] conducive to [an] irreparable m staken identification”
vi ol ates the due process clause), overrul ed on other grounds,
Giffith v. Kentucky, 479 U S. 314, 326 (1987) (discussing
retroactive effect of such new Suprenme Court doctrines); see al so
Kirby v. Illinois, 406 U S. 682, 690-91 (1972) (reestablishing
rul e announced i n Denno).
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were to go on to consider the other conmponent for assessing the
adm ssibility of a pre-trial identification, nanely the |likelihood
of irreparable msidentification, we would find no due process
violation.® J.D. spent a substantial period of tinme in the car in
close contact with her attacker before and as he violated her,
during which he spoke to her as he enticed her into the car and
t hen urged her to go hone after the act. She initially accurately
described her assailant and his car and confidently and
unwaveringly sel ected Texido's photo fromthe array. Applying the
Neil v. Biggers factors, as we did in Lewis, J.D."s identification
of the appellant was reliable, given her ability "to view the
crimnal at the tine of the crime, [her] degree of attention, the
accuracy of [her] prior description of the crimnal, the |evel of
certainty denonstrated . . . , and the length of tine between the
crinme and the [identification]." See Lewis, 77 F.Supp.2d at 685
(citing Biggers, 409 U S at 197).

Finally, while an assessnent of the admssibility of a pre-
trial photo identification nmust be based only on the totality of
t he ci rcunmst ances surroundi ng the identification, other evidence of
a defendant's cul pability nay be considered i n determ ni ng whet her

any error in the identification procedure, if one is found, was

8 See Manson v. Brathwaite, 432 U. S. 98, 106, 114 (1977) (applying
the five factors of Neil v. Biggers, 409 U S. 188 (1972) to both pre-trial and
in-court identifications).
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harm ess. See United States v. Enmanuelle, 51 F.3d 1123, 1128 (3d
Cir. 1995) ("W wll consider other evidence only to determ ne
whet her an error, if present, was harmess.”) Although we have
found no error in J.D.'s pre-trial photo identification, the
physi cal evidence recovered and the corroborating identification of
I ndependent wi tnesses gi ve assurance that no substantial rights of

appel l ant coul d have been affected.

CONCLUSI ON

For the foregoing reasons, the Court finds that the trial
court did not abuse its discretioninrestricting cross-exan nation
into unrel ated and unsubstanti ated al l egati ons of m sconduct of a
police witness; and that there was sufficient evidence for a

reasonable jury to find guilt beyond a reasonabl e doubt.

ATTEST:
Oinn Arnold
Cerk of the Court

/sl
By: Deputy derk




